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Unpublished opinions are not binding precedent in this circuit. See
Local Rule 36(c).

OPINION

PER CURIAM:

Mitchell Leak (Leak) appealsthe district court's grant of summary
judgment in favor of his employer, the United States Postal Service
(the Postal Service), in his case seeking review of the Postal Service's
final agency decision dismissing his Equal Employment Opportunity
(EEO) complaint. We affirm on the reasoning of the district court.

A. Leak's Employment History and Termination .

Leak worked for more than ten years as amail handler for the

Postal Service at the Main Post Office in Baltimore, Maryland.
Throughout his employment with the Postal Service, he exhibited
chronic, lengthy, unpredictable, and partially unexplained periods of
absenteeism. Leak suffers from post traumatic stress disorder caused
by two injuries that he received during the Vietnam War. After giving
Leak numerous warnings and suspending him on six occasions for
absenteeism, the Postal Service notified Leak by aletter dated May

1, 1992, that it intended to remove him from employment within
thirty days.

Leak and his union then challenged his removal by filing agriev-
ance under the relevant collective bargaining agreement. On July 8,
1992, the parties resolved the grievance by entering into awritten
agreement known as a""Last Chance Agreement.” Asthe name
implies, under this agreement, the Postal Service gave Leak one last
chanceto retain his position. Specifically, the Postal Service agreed
to hold the notice of proposed removal in abeyance for one year and
then to dispose of it aslong as Leak met every attendance or work
performance regquirement during that year. If he failed to meet any
requirement, then the Postal Service could reinstate the removal
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action. Furthermore, the Last Chance Agreement provided that the
removal action would be reinstated with no rights of appeal to any
forum if he failed to meet the terms set forth in the agreement.

Consistent with his past behavior, Leak failed to report for duty

less than three months after he signed the Last Chance Agreement.
Four days later, Leak informed the Postal Service that hewasin a
severe state of depression, which led the Postal Service's employee
assistance program to refer Leak to atherapist. In aletter dated Octo-
ber 3, 1992, the therapist attributed Leak's absence from work to
severe depression.

Subsequently, in accordance with the Last Chance Agreement, the
Postal Service reinstated the May 1, 1992, notice of proposed removal
for failing to report for duty. According to a Letter of Decision issued
by Peter Bernard, the plant manager, Leak's removal became effec-
tive November 9, 1992. The Letter of Decision did not provide notice
that Leak had aright to file either a mixed case complaintl with the
Postal Service's EEO office or amixed case appeal 2 with the Merit
System Protection Board (MSPB), see 29 C.F.R. § 1614.302(b).3

1"A mixed case complaint is acomplaint of employment discrimina-
tion filed with a Federal agency based on race, color, religion, sex,
national origin, age or handicap related to or stemming from an action
that can be appealed to the Merit Systems Protection Board. The com-
plaint may contain only an allegation of employment discrimination or
it may contain additional allegations that the M SPB has jurisdiction to
address." 29 C.F.R. § 1614.302(a)(1).

2"A mixed case appeal is an apped filed with the MSPB that alleges
that an appeal able agency action was effected, in whole or in part,
because of discrimination on the basis of race, color, religion, sex,
national origin, handicap or age." 29 C.F.R.§ 1614.302(3)(2).

329 C.F.R. § 1614.302(b) provides asfollows:

An agency shall inform every employee who is the subject of an
action that is appealable to the M SPB and who has either orally
or in writing raised the issue of discrimination during the pro-
cessing of the action of the right to file either amixed case com-
plaint with the agency or to file amixed case appeal with the
MSPB. The person shall be advised that he or she may not ini-
tialy file both a mixed case complaint and an appeal on the same
matter and that whichever isfiled first shall be considered an
election to proceed in that forum.
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According to the Postal Service, the lack of notice was due to Lesk's
unequivocal waiver of appeal rightsin the Last Chance Agreement.

B. Leak's Administrative Appeals from His Removal.

On December 7, 1992, Leak signed aform noting an appeal of his
remova to the MSPB. On this form, Leak complained that his
removal violated the Americans with Disabilities Act of 1990 (ADA),
see42 U.S.C. § 12101-12213. Then, on January 5, 1993, Leak sought
counselling from the Postal Service's EEO counselor by completing
a"Request for Counselling” form. On the form, Leak indicated that
he had not filed an MSPB appeal. The next day, January 6, 1993,
Leak filed the M SPB appeal form that he had signed on December 7,
1992. Lesk did not correct his Request for Counselling form or
inform his EEO counselor that he had filed an appeal with the M SPB.
Relying on Leak's representation that he had not filed an MSPB
appeal, on January 15, 1993, the EEO counselor issued Leak a"No-
tice of Right to File Individual Complaint." Pursuant to this notice, on
January 19, 1993, Leak filed aformal, individual EEO complaint,
alleging handicap discrimination and designating an attorney repre-
sentative.

Subseguently, the Postal Service filed amotion to dismiss Leak's
MSPB appeal on the dual grounds that the appeal was untimely and
that it was foreclosed by his waiver of appeal rightsin the Last
Chance Agreement. Leak opposed the motion, arguing that the appeal
was timely because any delay in filing was caused by his psychiatric
condition and the Postal Service's failure to provide him with notice
of hisMSPB appeal rightsin the November 4, 1992, Letter of Deci-
sion and that his appeal was not foreclosed because he had complied
with the Last Chance Agreement.

On April 6, 1993, an MSPB Administrative Law Judge (ALJ) held
a pre-hearing settlement conference with the parties. At this confer-
ence, Leak's attorney and the Postal Service informed the ALJ that
they had reached a settlement that would be reduced to written form,
signed by both parties, and then faxed to her the following day. The
settlement provided that Leak's official record would reflect that he
resigned on November 9, 1992, due to medical reasons and that he
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would be reinstated if he recovered and passed a fitness-for-duty
examination.

Leak, however, refused to sign the settlement agreement. Neither
Leak nor his attorney advised the ALJ of Leak'srefusal. Having not
received the signed agreement by April 7, 1993, as promised by
Leak's counsel nor any explanation for the delay, the ALJissued an
order on April 8, 1993, requiring Leak to show cause why the appeal
should not be dismissed as withdrawn. For reasons still unexplained,
neither Leak nor his attorney filed any response. On April 12, 1993,
the ALJissued an Initial Decision dismissing Leak's appea as with-
drawn on grounds of abandonment and informing him that he could
ask the MSPB to review the dismissal. Leak, again for unexplained
reasons, did not request areview of the dismissal. Therefore, the dis-
missal became final on May 18, 1993.

Pursuant to 29 C.F.R. § 1614.107(d), the Postal Service dismissed
Leak's EEO complaint on June 8, 1993, as foreclosed by Leak's pre-
vious filing of an MSPB appeal.

C. Leak's Appeal to the District Court.

Leak appealed the Postal Service's final agency decision to dismiss
his EEO complaint to the district court, arguing that the unfortunate
consequence of his course of action was due to the Postal Service's
failure to give him correct information about how to proceed. The
Postal Service moved for summary judgment on the ground that
Leak's EEO complaint was procedurally barred and that it gave Leak
correct information at all times.

The district court characterized the issue before it as "whether the
Postal Service'sfinal agency decision dismissing Leak's EEO com-
plaint was proper.” (J.A. 18). Concluding the dismissal was proper,
the district court, in awritten Memorandum Opinion and Order dated
September 23, 1994, affirmed the Postal Service's decision by grant-
ing summary judgment in favor of the Postal Service. The district
court based its conclusion upon the regulatory requirement that fed-
eral employees with discrimination claims may file either an appeal
with the MSPB or an EEO complaint with their agency, but not both.
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See 29 C.F.R. §§ 1613.403, 1614.107(d). Specificaly, the district
court reasoned:

Because Leak first filed his MSPB appeal, he chose the
MSPB route in lieu of an EEO complaint. Therefore, he
could not properly file an EEO complaint. The regulations
required the Postal Service agency to dismiss his claim. 29
C.F.R. § 1614.107(d) (1993).

(JA. 19).

The district court then rejected Leak's contention that his EEO
complaint should not have been dismissed because the Postal Service
failed to notify him of his appeal rights. In this regard, the district
court concluded that Leak had failed to present evidence "from which,
on the most favorable view possible, afact finder could reasonably
conclude that the agency's (allegedly) erroneous statement that there
were no appeal rights caused the Plaintiff to fail to comply with the
Order of the MSPB A[L]J." (J.A. 21). Finaly, the district court con-
cluded that Leak failed to make an adequate showing to support any
theory by which the Postal Service's alleged error in notification
"would be a cause of Leak's and his attorney's failure to understand
that the EEO complaint was ineffective due to the earlier filing of the
MSPB appeal. Whatever link there may [have been was)] too attenu-
ated to warrant the relief Plaintiff seeks from the consequences of his
action in failing to comply with the A[L]Js Orders." (J.A. 22).

Subsequently, Leak filed atimely motion to alter or amend the
judgment of the district court under Federal Rule of Civil Procedure
59(e). The district court denied this motion in awritten Order and
Memorandum Opinion dated February 7, 1995.

Leak timely filed this appeal from the entry of summary judgment.
.
Whether the district court properly entered summary judgment in

the Postal Service's favor is amatter of law that we review de novo.
Higginsv. E.I. DuPont de Nemours and Co., 863 F.2d 1162, 1167
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(4th Cir. 1988). Summary judgment is appropriate"if the pleadings,
depositions, answers to interrogatories, and admissions on file,
together with the affidavits, if any, show that there is no genuine issue
asto any material fact and that the moving party is entitled to judg-
ment as amatter of law." Fed. R. Civ. P. 56(c). Here, we fully agree
with the district court's reasoning in granting summary judgment in
favor of the Postal Service, and therefore, affirm the judgment below
on the reasoning of the district court.

According to the Code of Federal Regulations, "[a]n aggrieved per-
son may initially file amixed case complaint with an agency . . . or
an appeal on the same matter with the MSPB pursuant to 5 C.F.R.
1201.151, but not both." 29 C.F.R. § 1614.302(b) (1995). If an
aggrieved person does file both a mixed case complaint and an appeal
on the same matter with the MSPB, then "whichever[was] filed first
shall be considered an election to proceed in that forum." 1d. The fed-
eral government adopted this el ection requirement to avoid needless
duplication of investigation and review by the MSPB and the EEO
office within the agency. 48 Fed. Reg. 19,705 (1983) (revising 29
C.F.R. pt. 1613). Therefore, if the complainant has raised the matter
of discrimination in an appeal to the MSPB, then the EEO arm of the
agency involved must dismiss the EEO complaint. See 29 C.F.R.
§1614.107.

Here, the record is undisputed that Leak filed an appeal of the

Postal Service's decision to remove him from duty with the MSPB on
the ground of handicap discrimination before he filed his EEO com-
plaint making the same allegation. Therefore, under 29 C.F.R.

§ 1614.107(d), the Postal Service was required to dismiss Lesk's EEO
complaint.

We agree with the district court that Leak cannot avoid the manda-
tory dismissal of his EEO complaint because the Postal Service failed
to notify him of his appeal rights as provided in 29 C.F.R.

§ 1614.302(b).4 Fatal to Lesk's claim is his complete failure to offer

4 The issue of whether the Last Chance Agreement barred Leak from
pursuing any appeal of hisdismissal is not before us because the Postal
Service did not rely upon this ground in dismissing Leak's EEO com-
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evidence even remotely suggesting a causal connection between the
Postal Service'sfailure to give him notice of his appeal rights and his
actionsin abandoning his MSPB appeal and filing his EEO complaint
after he had already filed his MSPB appeal. Indeed, Leak does not
argue, let aone attest in an affidavit of record, that his actions would
have been any different had the Postal Service notified him of hisfil-
ing options. In other words, Leak failsto allege that with the proper
notice he would not have abandoned his M SPB appeal or filed acom-
plaint with the EEO prior to filing an MSPB appeal. He simply argues
that because the Postal Service disregarded a regulatory mandate, it
should not be allowed to dismiss his EEO complaint. Without a show-
ing of prejudice from hisfailure to receive notice, the law does not
provide Leak aremedy.

We have reviewed Leak's other various arguments and conclude
that they are without merit.

M"l.
In conclusion, we fully agree with the district court's reasoning in
entering summary judgment in favor of the Postal Service, and there-

fore affirm the judgment below on that basis.

AFFIRMED

plaint. Under the Chenery doctrine, reviewing courts may not affirm
administrative action on grounds not relied upon by the acting agency.
See Securities and Exchange Comm'n v. Chenery Corp. , 318 U.S. 80, 94
(1943). Accordingly, for purposes of this appeal, we assume without
deciding that the Postal Service was required to give Leak notice pursu-
ant to 29 C.F.R. § 1614.302(b).
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